The Al Kuwait case’

On 8 February 2008 Crawford M handed down reasons for judgment. She found the accused guilty on
one of the charges laid, but acquitted the accused because she also found there was a direct
inconsistency between the relevant Commonwealth legislation which authorised the export and the
relevant part of the Western Australian Animal Welfare Act 2002.

The events the subject of the case (which events occurred in November 2003) occurred at a time prior
to the Cormo Express incident and prior to the reforms of the legislation and relevant standards.
Consequently, at the time the relevant standards were the Australian Livestock Export Standards
(ALES), and Marine Orders Part 43 (made under the Navigation Act) contained references to matters
concerning animal welfare.

The Complaint
In November 2003, Animals Australia and Compassion in World Farming conducted an investigation

of the voyage of the Al Kuwait, carrying sheep from Fremantle to Kuwait. This was in every way a
typical live export voyage to the Middle East. Investigators obtained evidence that numbers of sheep
unloaded from the vessel at Kuwait City were suffering from various ailments, including broken limbs
and blindness (probably caused by the disease infectious keratoconjunctivitis, or “pink eye”).
Investigators also observed a significant number of sheep carcases aboard ship. Scientific studies
(involving on-board observations, post-mortems and land-based studies)? carried out principally by
Norris, Richards and colleagues in the late 1980s and early 1990s have indicated that the main causes
of sheep mortality during sea transport were inanition (ie failure to eat — sheep suffering from this
syndrome are often called “shy feeders”) and salmonellosis (infection with salmonella bacteria, which
can cause profuse diarrhoea, resulting in dehydration). These two causes accounted for about 75% of
all mortalities in the voyages studied. There was probably some interaction between the two
conditions, in that animals suffering from inanition were found to be likelier to contract salmonellosis.
The data from these studies also indicated that sheep deaths caused by inanition during a voyage were
in effect entirely predictable, in that sheep which did not eat aboard sheep were a sub-set of sheep
(about 7% to 15%) which did not adapt to the pelleted feed given to them during their pre-embarkation
feed acclimatisation in the feedlot. The studies identified the main risk factors as including failure to
eat pelleted feed, the farm of origin of the sheep, age, time of year and fatness. Sheep suffering from
inanition in the feedlot could be identified by a dye-marking technique. Thus, there is a method
available for the identification of shy feeders and exclusion of shy feeders pre-embarkation would
undoubtedly greatly reduce on-board sheep mortality. Exporters have not adopted this practice,
presumably because it would entail unacceptable additional costs.

Based on this evidence and these data, Animals Australia lodged a complaint with Western Australia
Police. The complaint was that the animals aboard the Al Kuwait had been transported in a way that
caused or was likely to cause them unnecessary harm, in breach of section 19(3)(c) of the Animal
Welfare Act 2002 (WA) (the “WA Act”).® In March 2004, several months after the complaint was laid,
Western Australia Police advised Animals Australia that it was the policy of the organisation to refer
such complaints to the RSPCA. Animals Australia lodged the file with the RSPCA(WA), but in June

1 Department of Local Government & Regional Development v Emanuel Exports Pty Ltd & Ors (Perth Magistrates Court,
Crawford M; judgment given 8 February 2008)

2 A summary of these studies and references to the original journal papers can be found in Norris RT & Norman GJ
(2007) National livestock exports mortality summary 2006 published by Meat & Livestock Australia.

3 Proceedings for an offence under the Act may only be commenced by the Chief Executive Officer of the department
responsible for administering the Act, an inspector or an officer of the department authorised by the Chief Executive
Officer: section 82 WA Act. An “inspector” includes a police officer: section 5 WA Act.



2004 decided to take the complaint to the Director-General of the Department of Local Government
and Regional Development (responsible for administering the WA Act).* In January 2005 Animals
Australia filed a writ seeking mandamus against the Director-General of the Department to compel her
to exercise her discretion regarding the investigation of the complaint. In April 2005 the State
Solicitor's Office, after having consulted with Commonwealth law officers, advised Animals Australia
that it would be investigating the complaint. In November 2005 (just before the expiry of the limitation
period for commencement of prosecutions: section 82(2) of the WA Act) the State Solicitor's Office,
acting for the Department of Local Government and Regional Development, commenced proceedings
against the exporter, Emanuel Exports Pty Ltd (Emanuel) and two of its directors® (Graham Daws and
Michael Stanton) in relation to the complaint. The matter was heard in the Perth Magistrates Court
commencing 5 February 2007.°

The Trial

The reasons for judgment in the trial were handed down nearly one year after the trial itself. It is
interesting to note that it is unusual for written reasons to be given (at least in Western Australia) for a
judgment in a magistrate's court. In this case, the reasons included a detailed analysis of the evidence
(which was often based on complex scientific data) and, | submit, a well-argued analysis of the relevant
law.

The prosecution laid 3 charges against the defendant. They were all based on alleged breach of section
19(1) of the WA Act, which says that a person must not be cruel to an animal. Subsection (3), under
which the charges were brought, further defines ways in which a person “in charge of” an animal can
be cruel to that animal.’

The charges did not relate to all of the sheep aboard the vessel, unlike the complaint by Animals
Australia. Instead, the charges were restricted to particular sub-classes of sheep® (ie heavier and fatter
sheep”) which it was alleged were particularly susceptible to harm.

As an aside, it is interesting to note that the position of the Western Australian government is that the
charges involve a specific alleged incident which could not be related to the live export industry as a

4 This decision was partly in response to what Animals Australia regarded as an inappropriate response to the complaint,
and partly because it appeared to Animals Australia that at least two members of the governing Council of RSPCA(WA)
were involved in the live export trade. See the transcript of the ABC “4 Corners” report “A Blind Eye” at
http://www.abc.net.au/4corners/content/2004/s1137257.htm.

5 section 80 of the WA Act extends an offence committed by a body corporate to its officers. There is a defence to a
charge against those officers if they can prove that the offence was committed without the officer's consent or
connivance and the officer exercised all such due diligence to prevent the commission of the offence as the officer ought
to have exercised having regard to the officer's functions and to all the circumstances: sub-section 80(2) WA Act

6 State Solicitors Office v Daws & Ors, Perth Magistrates Court matters FR9975-7/05; FR10225-7/05.

7 and the charges relating to that person were that the relevant animals were: transported in a way that was likely to cause
them unnecessary harm; were confined in a manner that was likely to cause them unnecessary harm and were not
provided with proper and sufficient food or water (pursuant to sub-sub sections (a), (b) and (d), respectively

8 The charges did not identify a particular animal. Section 43 of the Justices Act 1902 (WA) allows the joinder of
multiple matters of complaint in one complaint, where the matters of complaint are substantially of the same act or
omission on the part of the defendant or when several simple offences are alleged to be constituted of the same acts or
omission or by a series of acts done or omitted to be done in the prosecution of a single purpose (see Royal Society for
the Prevention of Cruelty to Animals Western Australia Inc v Hammarquist [2003] WASCA 35). The defence argues
that each animal be considered individually, Crawford M appeared to be unimpressed with this contention.

9 Being A Class wethers (4,101) and so-called Muscat wethers (9,153), which suffered a mortality of 3.4% and 2%
(approximately) compared to an overall voyage mortality rate of 1.3% - the average for the year was 0.9%. There were
13,163 sheep in these groups



whole in Western Australia.'® Clearly the political fallout from a decision which could be said to relate
to an isolated incident would be less than a decision which could potentially be applied to every live
sheep export voyage. Defence counsel during the trial also commented that “we understood the
prosecutor's opening to be very careful to attempt to avoid asserting that they're seeking to shut down
the live export trade by saying the case is only about two classes of sheep...”."*

Evidence

The prosecution sought to have admitted into evidence the daily reports sent during the voyage by the
ship's master to Emanuel, which then forwarded them to AQIS (as required under the relevant
Commonwealth legislation), on the basis that these documents were “business documents” of Emanuel
and thereby admissible under sections 79C(2a) and 79B of the Evidence Act 1906 (WA).12 The
defence argued that it was not part of the business of Emanuel to count the number of mortalities
(which were recorded, amongst other things, in the reports) and that the records per se were not records
of Emanuel. They were merely records received from a third party and were not documents used by
Emanuel to record a matter. The defence further objected that the witness called by the prosecution (an
Export Manager employed by Emanuel) was not a “qualified person” as required by the Evidence
Act.13

Crawford M ruled that the objection that the witness was not a “qualified person” was not valid, as the
relevant section (79C) of the Evidence Act did not require that the person through which the business
records were sought to be tendered should be a qualified person, but that the documents themselves
contain a statement which would tend to establish a fact or opinion is made by a qualified person. On
the second issue of whether the documents were business records, Crawford M noted that the
documents were received by Emanuel in the course of its business for the purpose of conveying the
information to AQIS (being a Commonwealth authority concerned with the export of animals) and on
that basis they were used in the ordinary course of Emanuel's business. She therefore ruled that they be
admitted.

Territorial jurisdiction

Fremantle Port, where the Al Kuwait was loaded, is Commonwealth property. The WA Act applies at
Fremantle Port by virtue of the Commonwealth Places (Application of Laws) Act 1970 (Cth),14 and
applies to foreign ships in Western Australian territorial waters by virtue of the application of the
United Nations Convention on the Law of the Sea.™® Western Australian jurisdiction is extended to 200

10 Statement by JJM Bowler, Minster for Local Government and Regional Development, Parliament of Western Australia
Hansard 10 November 2005, page 7130b

11 Transcript of hearing on 8 February 2007, page 14

12 Section 79C(2a) of that Act says: “Notwithstanding subsections (1) and (2), in any proveedings where direct oral
evidence of a fact or opinion would be admissible, any statement in a document and tending to establish the facto or
opinion shall, on production of the document, be admissible as evidence of that fact or opinion if (a) the statement is, or
directly or indirectly reproduces, or is derived from, a business record; and (b) the court is satisfied that the business
record is a genuine business record; section 79B of that Act defines “business record” to mean “a book of account or
other document prepared or used in the ordinary course of a business for the purpose of recording any matter relating to
the business”.

13 Sub-section 79C(2b) says: “Where a statement referred to in subsection (2a) is made by a qualified person that person
shall not be called as a witness unless the court orders otherwise; “qualified person” is defined by section 79B to mean
“in relation to a statement...a person who (a) had, at the time of making of the statement, or may reasonably be supposed
to have had at that time, personal knowledge of the matters dealt with by the statement; or where the statement is not
admissible in evidence unless made by an expert on the subject of the statement, was at the time of making the statement
such an expert

14 See Song v Coddington (2003) 59 NSWLR 180; Cameron v The Queen [2004] WASCA 16

15 article 27; the Convention came into force generally and for Australia on 16 November 1994



nautical miles from the coast of Western Australia, or the outer limit of the continental shelf
(whichever is the greater) under the Crimes at Sea Act 2000 (WA) and the Crimes at Sea Act 2000
(Cth). However, the charges were restricted to the first 24 hours of the ship's journey, during which it
was agreed by both parties the ship would be within Western Australian territorial waters.

Person in charge

To be liable for a breach of sub-section 19(1) (as qualified by sub-section 19(3)) of the WA Act, the
prosecution had to establish that Emanuel was “a person in charge” of the relevant animals. The
prosecution argued that, because Emanuel allegedly engaged the onboard stockman for the Al Kuwait,
it was a person in charge, as that phrase is defined by section 5 of the WA Act to include: “(b) a person
who has actual physical custody or control of the animal; (c) if the person referred to in paragraph (b) is
a member of staff of another person, that other person”. The section also defines “staff” to include
“..all the people...engaged by that person, whether as officers, employees, agents, contractors,
volunteers or in any other capacity. The prosecution argued that the stockman was a “person in
charge”, as he had *“actual physical custody or control” of the sheep and Emanuel was “a person in
charge” by virtue of being “that other person”.

Crawford M referred to the case of Song v Coddington,*® where the Court considered the meaning of
the phrase “person in charge” in the cognate New South Wales Act and said the “the concept of person
in charge...refers to a person's ability and authority to take positive steps to affect the immediate
physical circumstances of the animal so that person's authority might be employed to ensure care,
treatment in a humane manner and the welfare of the animal”. There was reference to a definition of
“person in charge” in the Act which it was said referred particularly to a physical relationship in which
the person is able to exercise some degree of ultimate responsibility or authority over an animal in its
physical environment and “whether on their own or in combination with others, have that degree of
authority and responsibility as would enable the person to engage in the physical disposition of the
[animals]”.

The prosecution argued that, as Emanuel was obliged under the standards which applied at the time (ie
the Australian Livestock Export Standards) to look after the welfare of the sheep and had engaged the
stockman who was authorised to humanely destroy any sick or injured animals, he had control of the
sheep and was a "member of staff" of Emanuel (as that phrase is defined in the WA Act).

An important plank of the defence’s case was that the sheep were sold “free alongside” to the importer,
a Kuwaiti company (KLTT). Furthermore, the ship was owned by KLTT, not Emanuel and the captain
of the ship (who had ultimate control over the animals on the ship) was an employee of KLTT, not
Emanuel. This being so, the defence said that the stockman had no effective control of the sheep and if
that was the case, Emanuel could not be a “person in charge” as alleged. Moreover, the defence relied
on evidence that the stockman was not in fact paid by Emanuel, but was paid by KLTT and that the
stockman was not engaged by Emanuel (although an employee of Emanuel had acted as a “go-
between” in Mr House's alleged employment by KLTT), and was not working for Emanuel; he was
therefore not a “member of staff” of Emanuel. The defence argued that, taken together, these facts
indicated that the only “person in charge”, so far as the WA Act was concerned, was the master of the
ship, as the stockman was not in actual physical custody and control of the animals. Defence counsel
pointed out that the relevant ALES standard (7.9.13) did not require the stock person to be employed
by the exporter.”  Crawford M remarked that, in view of this, the stockman “had no means of

16 (2003) 59 NSWLR 180
17 ALES Standard 7.9.13 says “Each exporter must ensure that there is a suitably experienced stock person on board whose



controlling any of the acts or omissions alleged to have constituted animal cruelty.”

Also, the defence case was that a letter of instruction, stated to be "for Norm House" (the stockman),®
on Emanuel letterhead, which set out matters which should be addressed by the shipboard stockman,
did not constitute an engagement of the stockman by Emanuel.*® Crawford M referred to this letter in
some detail. She pointed out that Standard 7.9.15 of ALES required the exporter to provide the ship's
Master with clear written instructions of standard operating procedures covering various matters.”® She
remarked that the Standards provided that the instructions be issued to the Master of the ship; in fact
they were issued to the stockman. Also, the Standards said that the exporter must be contacted where
there was “an animal health or welfare emergency”; the instructions to the stockman referred to
contacting the exporter in the event of “any unusual occurrences out of the ordinary”. Finally, the
Standards required the Master be instructed as to “reporting procedures during and on completion of
the voyage”. The instructions (apart from referring to the load plan and the counting of mortalities
during the voyage) did not comply with this requirement, although the contact details given in the letter
were those of Emanuel and named one of the defendant directors (Daws) as the contact person.

It is interesting to note that this evidence, presented by the defence to support its contention that it was
not a “person in charge”, had the effect of also establishing that it could not comply with several of its
obligations under the Commonwealth legislative scheme. Indeed, defence counsel said in this context
“this may be completely ineffective on one view to satisfy the Commonwealth obligation. Indeed, one
can't necessary (sic) assume the Commonwealth obligation was actually satisfied...one could take a
strict view of a Commonwealth obligation and say “ensure” means you must have a contract which
guarantees you're in a position to ensure. If that's the interpretation of that, we plainly didn't do that...1
readily accept that if one takes a particular view of what “ensure” means...this thing doesn't come
within a bull's roar of satisfying it”.**

The response of the prosecution to this argument was that the stockman was acting under the control of
Emanuel, even though he was not employed by Emanuel. In particular, the prosecution pointed out
that the definition of “staff” included people engaged by Emanuel, including those engaged as
“volunteers or in any other capacity”. Counsel referred to the Victorian Supreme Court of Appeal case
of R v ACR Roofing Pty Ltd,? in which the meaning of the word “engaged” (in an employment
context) was considered by Ormiston J. He said that the meaning was not confined to arrangements
with persons employed in the strict sense, nor to those employed in a somewhat looser sense as is used
in relation to the acquisition of the services of an independent contractor. He went on to say that, in its
context, the natural meaning of the word “engaged” is to secure or obtain the services of, whether or
not there be a direct payment to that person for those services. Counsel for the defence pointed out that
this case did not relate to the present case, as it involved legislation imposing duties on employers
relating to safety at work, and related to those persons who had control of the relevant premises (and
this was not the case with Emanuel and the Al Kuwait). The response of the prosecution was that the

duty to care for the animals takes priority over other duties...”. Note that ASEL (Version 2.1) Standard 4.5, which is
currently in force, says “An accredited stock person who is employed by the exporter and who is not ordinarily a
member of the ship's crew must be appointed to accompany each consignment of livestock for export to its
destination...”

18 The letter was signed by the stockman and the ship's master

19 Amongst other things, the letter purported to authorise the stockman to destroy any sick or injured animals

20 Including quantity and type of feed to be provided, frequency of feeding, if water is not freely available, the quantity of
water and frequency with which it is to be supplied, the authority to humanely destroy and animal that is seriously ill or
injured.

21 Transcript of the hearing on 14 February 2007, page 88

22 [2004] VSCA 215



stockman was in fact under the control of Emanuel.

The judgment referred to the features of a “person in charge” set out in Song v Coddington (see above)
and concluded that the stockman was given responsibility for caring for the sheep and made decisions
about humane destruction. These responsibilities were discharged with the authority and co-operation
of the ship's master.”® The stockman satisfied the test in Song v Coddington and as a consequence
Emanuel, through the stockman, was a “person in charge” of the sheep, in that he was engaged by
Emanuel (at least) in “any other capacity”.?* The Magistrate noted that the definition of staff in the Act
was broad in its reach and having regard to the stated intentions of the legislation® there was no doubt
that Parliament intended to cover a wide range of situations not limited to relationships of employment,
agency or contractor.

Transported in a way likely to cause unnecessary harm

The first charge referred to section 19(3)(a) of the WA Act. Subsection (3)(a) says: “Without limiting
subsection (1) a person in charge of an animal is cruel to an animal if the animal — is transported in a
way that causes, or is likely to cause, it unnecessary harm”. The prosecutor noted that liability arose
for the “person in charge” even though the “transport” was done under the control of another person.

In essence the charge was that the particular identified sub-groups of sheep were transported in the
second half of the year, whereby there was an increased likelihood of harm, in that they were likelier to
suffer inanition and salmonellosis.

Transport “in a way”

The prosecution submitted that the element of the alleged offence referring to transport “in a way”
likely to cause harm referred to all the relevant circumstances surrounding the transport of the animals.
This included transport in the second half of the year, which thereby resulted in an increased likelihood
the animals would suffer inanition or salmonellosis, as well as the age and heaviness of the sheep.?
The prosecution referred to the case of William Holyman & Sons Pty Ltd v Eyles,?” which involved the
transport of horses aboard ship and where the allegation was there had been a breach of a statutory
provision referring to “transport in a manner” which caused harm.?® The prosecution argued that in any
case, “manner” had a broader meaning than “way”, but regardless of that, the Chief Justice in Holyman
said that “manner” related to the circumstances during the journey, rather than the manner of
conveyance (ie aboard ship) per se.”® Thus the “way” of shipping the sheep included the time of year

23 Other relevant factors were that the stockman had a longstanding relationship with Emanuel and (as set out in the
"Stockman's Handbook™ - a publication by LiveCorp issued to House), the stockman was "Emanuel's man" on the ship

24 s5 Animal Welfare Act 2002; Crawford M during the trial also repeatedly commented that Emanuel were responsible for
putting the animals on the ship and in effect also referred to this factor in her reasons (at 14)

25 s3(2) of the Act says the purposes include the intention to: (a) promote and protect the welfare, safety and health of
animal; (b) ensure the proper and humane care and management of all animals in accordance with generally accepted
standards; and (c) reflect the community's expectation that people who are in charge of animals will ensure that they are
properly treated and cared for

26 This was based on substantial scientific research published in the late 1980s and early 1970s

27 [1947] Tas SR 11

28 The relevant provision says “if any person shall convey or carry or cause or procure or, being the owner, permit to be
conveyed or carried any animal in such manner or position so as to cause the animal any unnecessary suffering”: section
1 Protection of Animals Act 1911 (Imp)

29 at 16: “Has it been proved that it was because of the manner or position in which the horses wee conveyed that they
were caused suffering? This section relates to how, on a journey, the animals are conveyed, that is, it assumes the
journey itself to be something lawful, and is concerned with manner only upon the journey. In that view, one might say
that it was not how the conveying on thejourney which causes suffering in this case, since the horses were conveyed in a
well recognised manner, in horseboxes universally used and rope, as horses always are. But | think that is too narrow a



having regard to the circumstances, where it was known that there was an increased risk of harm to the
relevant sub-groups of sheep by shipping them at that time of year (ie the second half). Crawford M
cited the passage from Holyman referred to and said “transport in a way” should be given a
construction which is informed by the purpose of the Act, which included ensuring the proper and
humane care and treatment and management of animals in accordance with generally accepted
standards. She said that the obligation imposed required reference to the particular attributes of the
animal concerned and the impact of the transport and the particular conditions to which the animal
would be subjected. “Transport in a way” should therefore be interpreted as including all relevant
circumstances of the particular transport event concerned. Crawford M concluded that this element
included whether the subject sheep were transported in the second half of the year.

“Likely”” to cause unnecessary harm

The prosecution argued that the word “likely” in the relevant section should be interpreted to mean
“less than a probability, but more than a remote possibility, or a real or not remote chance of possibility
regardless of whether it is less or more than 50%”.*° The prosecution also referred to Waugh v
Kippen®! in which there was a statement that “the likelihood of injury must be judged in the light of the
circumstances which are known or ought to have been known to [the person]...on whom the duty is
cast." The position of the defence was that the sheep in question had a 2% of dying, which meant death
was a remote possibility and not “likely”. Crawford M rejected this proposition because she said
(importantly, and perceptively) it ignored forms of harm short of death and that the higher mortality
rate for heavy sheep by comparison with younger lean sheep meant deaths in the former category were
greater (in historical terms) than deaths in the second category. She pointed out that, given there were
13,163 sheep in the two relevant classes, the defence was attempting to say the case against them was
that the sheep had a 2% chance of dying, that is 263 were likely to die. In fact, 415 of the relevant
sheep died.

The prosecutor claimed that it was only necessary to show that harm was likely at the time the sheep
were transported within the jurisdiction of Western Australia; evidence that some sheep died on the
voyage was relevant to the issue of likelihood. The particular harm alleged was the injury, pain and
distress likely to be caused by inanition and salmonellosis, whereby the injury was death (resulting
from starvation and illness), the pain was that experienced prior to death during the course of starvation
and illness and the distress was evidenced by death, being a severe, abnormal physiological reaction.*

Crawford M said that the prosecution was not required to prove actual harm; the issue was whether the
harm was likely. She found that the transport by sea of the relevant groups of sheep in the second half
of the year was associated with a greater risk to them of fatal inanition and salmonellosis, compared to

view. The manner of conveying these horses was on the top deck of a heavily rolling ship where they were being
buffeted about and wetted with a least spray in circumstances likely to promote panic among them...”

30 In Waugh v Kippen (1986) 160 CLR 156 the High Court considered a rule made under a Queensland statute which
proscribed certain practices which were “likely to cause” risk of injury. It referred with approval to Sheen v Fields Pty
Ltd (1984) 51 ALR 345 which considered that the word “likelihood” meant “a real or not remote chance or possibility
regardless of whether it is less or more than fifty per cent”. In Boughey v R (1986) the High Court referred to these two
earlier cases and said that in the phrase “likely to cause death” in section 157 of the Tasmanian Criminal Code the word
“likely” meant a “substantial — a “real and not remote” - chance regardless of whether it is less or more than 50 per cent”
although in that case, relating to a person charged with murder, the Court did say “in these circumstances it would be
draconian for the person if “likelihood” simply meant “a remote possibility””.

31 (1986), at page 166, quoting from the judgment of Gibbs CJ in Sheen v Fields Pty Ltd (1984) 51 ALR 345

32 Section 5 of the WA Act says that “harm“ includes injury, pain and distress evidenced by severe, abnormal
physiological or behavioural reactions



younger or leaner sheep.® She did not accept the defence submission that the “farm of origin factor”
was relevant to the other proven risk factors of age, season or fatness of sheep.®* She found that the
transport by sea of the relevant groups of sheep exposed them to a greater risk of death from inanition
and salmonellosis than would have been the case for younger or leaner sheep. She noted that the legal
meaning of “likely” was that referred to in Waugh and Boughey (see above) and that there was
scientific evidence establishing that older, fatter sheep, shipped in the second half of the year were
likely to suffer significantly higher mortality rates, as there was a real prospect of that occurring.

Crawford M also addressed the issue of whether sheep suffering from inanition or salmonellosis (or
both) suffered “harm” as defined in the Act. She said the evidence had established that sheep which
died from inanition suffered various metabolic insults, including kidney and liver failure and she found
that sheep suffering from inanition which die suffer distress in the form of severe abnormal
physiological reactions. They therefore suffered “harm”.

An important point sought to be raised by the defence, and dismissed by Crawford M, was that the
charge only related to the first day of the voyage and the prosecution evidence did not address conduct
on that one day. It was based on reports of voyages over a period of time. Crawford M said that the
offence went to the likelihood of harm as at the day the voyage commenced. Proof of actual harm
within the relevant time of the charge was not required, nor was it necessary to establish harm was
likely within the first 24 hours of the journey.

“Unnecessary” harm

The prosecution case was that the harm was “unncecessary” because it could have been avoided or
reduced if the sub-classes of sheep referred to (ie heavier, fatter sheep — the A Class wethers and
Muscat wethers) were not transported in the second half of the the year. In Ford v Wiley® the court
said, in the context of determining what was cruelty (within the meaning of the relevant statute):

““the mere infliction of pain, even if extreme pain, is manifestly not by itself  sufficient...[it]

involves a consideration of what ““necessary and ““necessity” mean in this regard. It is
difficult to define these words from a positive side, but we may perhaps approach a
definition from the negative. There is no necessity and it is not necessary to sell beasts for
40 shillings more than could otherwise be obtained for them nor to pack away a few more
beasts in a farmyard or a railway truck than could otherwise be packed, nor to prevent a
rare and occasional accident from one unruly or mischievous beast in injuring others.
These things may be convenient or profitable to the owners of cattle, but they cannot with
any sure reason be called necessary.”

Defence counsel pointed out that the judgments in Ford v Wiley qualified the references to necessity
and reasonableness by saying the issue was not merely the inadequacy of commercial gain as a
justification for cruelty, but that the extent of the harm caused must be weighed in proportion to the
overall objects sought to be achieved. He went on to note that compliance with the “national standard”
(one presumes the LEAP standards) could be taken to be relevant to the concept of the “necessity” of
the harm (ie in the context of whether the harm was “unnecessary”, as set out in the section 19(3)(c) of

33 She pointed out that the increased likelihood of harm to adult fat sheep transported in the second half of the year was
known and accepted by LiveCorp and by inference, the industry (at 24)

34 The evidence she accepted was that some of the contribution to risk of death of farm group could be explained by the
risk factors of age, fatness and season, but some could not (at 22); the latter 3 factors accounted for most of the variation

35 (1889) 23 QB 203



the WA Act).*® In other words, his clients' case was that because there was compliance with the
"national standard", the harm caused was thereby not unnecessary. Crawford M did not accept this, as
(she said) the Commonwealth legislation and Standards focused on facilitating the export of livestock
as cargo and not on animal welfare per se.

Defence counsel had the following to say during submissions on “unnecessary harm”:
So even if injury could be death, death can't be a relevant injury here, because it's got to
be unnecessary harm and their case is these sheep should have been shipped in a
different time of year; shipped where? To the Middle East for slaughter, so they were
going to die in any event. That's a hard fact. All of the sheep, even on the ship, were bound
to die either at the end of that voyage, or if one could postulate another alternate voyage at
a different time of the year, at the end of any such alternate voyage.*’

| confess | do not fully comprehend this argument.

Crawford M said that Emanuel knew of the greater risk of mortality to adult fat sheep exported in the
second half of the year but chose to ignore it in order to fulfil the order placed by KLTT. There was a
commercial motive for transporting those sheep in the second half of the year. She referred to Ford v
Wiley, emphasising the principle that "necessity™ requires proportionality between object and means.
The only necessity for the transport of those sheep at that time was "the prospect of profit"; there was
no evidence that failure to transport those sheep would jeopardise the whole shipment. In balancing the
commercial gain with the likelihood of pain, injury or death to those particular sheep, Crawford M
found that any harm suffered in this instance was unnecessary.

Honest and reasonable but mistaken belief

Section 24 of the Western Australia Criminal Code relieves an accused person of criminal liability
where there is a finding of an honest and reasonable but mistaken belief in a state of things.®® This
defence was raised by the defendants, asserting that it (through its agents, including, somewhat
strangely, the stockman - who it had submitted was not under Emanuel's control) had done everything
to look after the sheep. Crawford M dismissed this defence, noting that neither Emanuel nor its
directors gave evidence (amongst other things), so that there was no evidence of the state of mind of
Emanuel or its directors before the Court.

Confined in a manner likely to cause unnecessary harm

The second charge alleged a breach of section 19(3)(b)(ii) of the WA Act, which again refers to
subsection 19(1) and says that “a person in charge of an animal is cruel to an animal if the animal is
confined...in a manner that...is likely to cause it unnecessary harm.”

The “manner” in which the animals were said to be confined is the act of putting sheep in pens whose
structure and configuration made it impossible for those responsible for the animals' welfare to identify
readily any sheep suffering from inanition or salmonellosis, thereby preventing those persons from
taking appropriate action to treat the sheep (ie to isolate and treat them or to kill them humanely). In
particular, the prosecution alleged that the poor lighting and relationship between the walkways on the
pen sides did not allow adequate observation of the sheep in this regard.

36 Trancript of the hearing on 14 February 2007, page 12
37 Transcript of the hearing on 14 February 2007, pages 15-16.
38 The Accused were under an evidentiary onus to adduce evidence of its belief



Crawford M found that the manner of confinement made it practically impossible to observe relevant
clinical symptoms of the animals, and that often symptoms such as diarrhoea or weight loss were not
identified prior to an animal's death. However, she found that the prosecution had not established that
the confinement "caused more harm than it offset".*

Failure to provide proper and sufficient food and water

The third charge was that the defendants, being persons in charge of the animals, failed to provide them
with proper and sufficient food or water during the voyage.** The prosecution alleged that the
defendants should have provided hay or chaff for animals suffering from inanition or salmonellosis, as
those feeds could have been used to treat those conditions (and referred to scientific evidence

supporting that contention).

Crawford M dismissed this charge on the basis that it had not been established that carrying hay or
chaff would have decreased the mortality of the relevant sheep.

Commonwealth Constitution section 109
This section says: “When a law of a State is inconsistent with a law of the Commonwealth, the latter
shall prevail, and the former shall, to the extent of the inconsistency, be invalid.”

The defence position was that a “law of the Commonwealth” includes acts and regulations. Defence
Counsel also asserted that the orders made under the relevant legislation (ie the EC Act, the AMLI Act
and the Navigation Act) were also “laws of the Commonwealth”, in particularly because they were
legislative in character.** Compliance with the relevant standards (ALES) was said to be mandatory
under the relevant legislation. Thus, it was said, there was inconsistency between the WA Act and the
Commonwealth legislative regime.

The prosecution also addressed the question of whether the orders made under the relevant
Commonwealth legislation were “laws of the Commonwealth”. Counsel for the prosecution noted that
the defence had referred to sub-section 25(4) of the EC Act and had suggested that sub-section had the
effect of deeming the EC Orders to be regulations.*” Counsel for the proseuction pointed out that this
sub-section in fact only provided that the Orders should be treated in regard to the effect of the Acts
Interpretation Act as if they were regulations, but did not deem them to be regulations. Referring to the
AMLI Act, prosecution Counsel asserted that the orders made under that act, and the ALES referred to
the regulations made under that act, were not laws of the Commonwealth.*®

39 Primarily because she said the evidence, in essence, established that there was virtually nothing which could be done to
treat an animal which had contracted salmonellosis or was suffering from inanition. With respect, this ignores the fact
that such animals, if identified, could be euthanased.

40 Sub-section 19(3)(d) of the WA Act says “Without limiting subsection (1) a person in charge of an animal is cruel to an
animal if the animal is not provided with proper and sufficient food or water

41 In this regard, Counsel referred to Queensland Medical Laboratory v Blewett (1988) 84 ALR 615, in which Gummow J
of the Federal Court considered whether a Ministerial determination was of an administrative or legislative character for
the purposes of the Administrative Decisions (Judicial Review) Act 1977 (Cth)

42 The sub-section says: “Sections 48, 48A, 48B, 49 and 50 of the Acts Interpretation Act 1901 apply to orders as if in
those sections references to regulations were references to orders and references to an Act included references to
regulations

43 Airlines of NSW Pty Ltd v New South Wales (1964) 113 CLR 1, per Taylor J, who said: “the reference to “other
instruments”is intended as a reference to Air Navigation Orders, Aeronatuical Information Publications and Notices to
Airmen by means of which the Director-General of Civil Aviation is authorized by the Regulations to give such
instructions and directions on matters within the functions o f Air Traffic Control as he considers necessary. These
“other instruments” do not, however, constitute laws of the Commonwealth in spite of the fact that non-compliance with
instructions or directions so given may constitute an offence under the Regulations (at p30); Menzies J said: “The only
attack upon the validity of the State Transport (Co-ordination) Act is on the ground of inconsistency with the



Defence Counsel said that the state law could not apply, because it sought effectively to take away a
right or privilege conferred by the Commonwealth law (ie "direct inconsistency” between the
Commonwealth and State law).** The prosecution disputed whether the Commonwealth legislative
scheme governing live export created a right or privilege and said that instead the laws imposed a
prohibition on export, which was then relieved by the grant of a licence.*®

The defence also said that the legislative scheme governing live export was an elaborate and detailed
approach to the many aspects of the field, which thereby evidenced an intention to “cover the field” (ie
“indirect inconsistency” between the Commonwealth and State law).*® The prosecution noted, on the
point of the intention to “cover the field” that the ALES standards themselves (at Standard 1.3) said
that “the animal welfare legislation in each state and territory specifies the mandatory animal welfare
requirements that must be met in that state or territory...” and thereby expressly contemplated that the
Commonwealth scheme did not “cover the field”. The defence also suggested that in order to
determine whether Commonwealth legislation was intended to cover the field, it was permissible to
have regard to several separate pieces of Commonwealth legislation as if they were one piece of
legislation (although he agreed that there was no judicial support for this proposition). Counsel for the
prosecution disagreed with this proposition and said that the exercise must be done an an act by act
basis. He also said that, once it was accepted that the only relevant “laws of the Commonwealth” were
the acts and their regulations, it could be seen that none of those laws were inconsistent with the WA
Act.

Finally, the prosecution argued that Marine Orders Part 43, made under the Navigation Act, were
themselves invalid by virtue of being inconsistent with the objects and purposes of that Act, which did
not in any way concern animal welfare.

Crawford M found:
- the relevant Orders were legislative in character and were laws of the Commonwealth;

Commonwealth law, namely the Air Navigation Act and the Air Navigation Regulations, and, so it is claimed, “other
instruments duly made and issued pursuant thereto”. The question can, however, be determined by reference to the Act
and the Regulations and without regard to administrative directions given thereunder which do not in themselves
constitute laws of the Commonwealth for the purposes of s. 109 of the Constitution. These directions | therefore
disregard.” (at p47)

44 In Ansett Transport Industries (Operations) Pty Ltd v Wardley (1980) 142 CLR 237 (at 460), Mason J said: “If,
according to the true construction of the Commonwealth law, the right is absolute, then it inevitably follows that the
right is intended to prevail to the exclusion of any other law. A State law which takes away the right is inconsistent
because it is in conflict with the absolute right and because the Commonwealth law relevantly occupies the field. So
also with a Commonwealth law that grants a permission by way of positive authority.”

45 In Commercial Radio Coffs Harbour Ltd v Fuller (1986) 66 ALR 217 at 224 et seq, the joint judgment of Wilson, Deane
and Dawson JJ says: “...we think that in the circumstances of this case there is only one question to be determined. The
question is directed to the nature of the rights conferred and the obligations imposed upon the grantee of the licence
under the Commonwealth Act...in the present case, our construction of the Commonwealth Act leads us to conclude that
it does not purport to state exclusively or exhaustively the law with which the operation of a commercial broadcasting
station must comply. The Act prohibits broadcasting without a licence. The prohibition is removed upon the grant of a
licence subject to certain conditions...Failure to comply with the conditions may result in a revocation or suspension of
the licence, thereby reinstating the prohibition...There is is nothing in the Act which suggest that it confers an absolute
right or positive authority to broadcast so that the grantee, because he has a licence, is immune or exempt from
compliance with state laws. On the contrary, in concentrating on the technical efficiency and quality of broadcasting
services, the Act leaves room for the operation of laws, both state and Commonwealth, dealing with other matters
relevant to the operation of those services...The relaxation of the prohibition by the granting of a licence does not confer
and immunity from other laws...”

46 See O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565



- while ALES were not laws of the Commonwealth, compliance with ALES was a condition of the
export licence;

- the AMLI Act was directed to matters including control of meat and livestock exports; the EC Act is
concerned with broad control of exports; the Navigation Act was concerned with regulating shipping,
including the operation of ships and matters concerning safety on ships;

- the AMLI Act, its Regulations and Orders, the EC Act, its Regulations and Orders and the Navigation
Act and its Marine Orders comprised a regime for regulating transport of sheep by sea for export;

- the AMLI Order contemplated the shipment of sheep between July and November to the Middle East;

- there was no evidence the Commonwealth intended to regulate animal welfare per se, or to “cover the
field" of animal welfare; issues covered which were relevant to animal welfare were within the context
of export of live animals as cargo and in relation to matters such as the safety of those on ships and the
integrity of the cargo;

- because the relevant Commonwealth officers were satisfied (as required by the legislation) of the
adequacy of relevant arrangements for export of the sheep and Emanuel obtained an export licence and
an export permit, it was authorised by the Commonwealth to export the relevant sheep at the relevant
time;

- the WA Act sought to make that authorised export illegal and there was therefore "operational
inconsistency™*’ between the WA Act (in that regard) and the Commonwealth legislation. The WA
Act sought to alter or impair the right or authority granted to Emanuel to export the sheep. It sought to
impose a higher obligation than the Commonwealth law. To that extent, the WA Act was inoperative;

- the Commonwealth law was not intended to “cover the field" relating to animal welfare,*® rather it
sought to regulate export of livestock, under its trade and commerce power. There was no indirect
inconsistency between the relevant State and Commonwealth law.

47 APLA Limited v Legal Services Commissioner (NSW) [2005] HCA 44; Victoria v Commonwealth (1937) 58 CLR 618
per Dixon J at 630
48 Ex parte McLean (1930) 43 CLR 472, 483



